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Chapter 1
1. Introduction to the Law
A. Two Sources of Law: Common Law and Statutes

There are two sources of law in any state, common law and statutory law. We all
know what statutory law is. That is when the legislature gets together and enacts a statute
for all residents of the state to obey. But before there is a statute covering a certain area
though, there is the common law. Common law refers to court decisions covering that
situation. In the absence of statutory guidance, courts tend to follow what other courts
have already decided. They do this for reasons of consistency.

Before there was any specific statute in Texas covering the subject of landlord
tenant law, there were cases which determined the rights of landlords and tenants. The
earliest cases were in keeping with the holdings of most other states not having landlord
tenant laws. Those holdings determined that the tenant had almost no rights, and the
landlord called almost all of the shots. The landlord could impose any conditions he
wanted to upon the tenant by way of the lease agreement. If the tenant signed the lease
agreement, then that was that and the tenant had to live with it.

For instance, if the lease contained no duty on the part of the landlord to repair the
rented premises, and the furnace went out in January, then the tenant would be liable for
repairing or replacing the furnace. There is an old case (not from Texas, but it will serve
to illustrate the example) where the judge wrote that there “is nothing at common law to
prevent a landlord from renting a tumble-down house.” The way the courts used to look
at it, nobody was holding a gun to the tenant’s head and forcing him to sign the lease
agreement. If the parties intended that the landlord fix things, then they could have
written that into the agreement.

Under the common law, if you placed a security deposit with the landlord, and the
landlord did not return it, then you would have to sue for breach of contract. This would
involve hiring a lawyer, going to court, winning, and then collecting upon the judgment
you recovered. If your security deposit was for only $750.00, you would very likely
spend more in attorney’s fees and lost time than you were likely to recover. Landlords
knew all about this, and tended to keep security deposits, knowing that few people would
sue out of principle.

B. Implied Warranties

But as the law evolved, courts began to realize that many tenants were



unsophisticated people. Some folks have trouble just reading, much less reading a
contract with its $64.00 words like “promissory,” “covenant,” and “estoppel.” Many
courts also saw it as unfair that a tenant would have to pay to buy a new furnace for a
landlord since the law of fixtures dictates that the tenant could not take the furnace with
him when he left.

When a court looks at a contract, it construes the contract in accordance with the
plain meaning of the terms, in order to get to what the parties to that contract actually
meant to agree upon. Courts have a lot of discretionary power when doing this, and
courts in Texas started to use that discretionary power to imply certain terms into certain
contracts, such as residential rental contracts. I use the word “imply” but I should
actually say “pretend.”

What the courts will do is pretend that there is a clause in the residential rental
agreement whereby the landlord promises that he will put and keep the rented premises in
a fit and habitable condition for the tenant. This is called an “implied warranty of
habitability.” This gave the tenants the right to claim that the landlord had breached an
implied warranty of habitability if he refused to effectively fix a problem around the
rented premises.

C. Enactment of the Landlord Tenant Statute

In 1983, the Texas Legislature enacted the Texas Landlord Tenant Act. A
security deposit is defined by Section 92.102 as “any advance of money, other than a
rental application deposit or an advance payment of rent, that is intended primarily to
secure performance under a lease of a dwelling that has been entered into by a landlord
and a tenant."

The Act is fairly detailed concerning security deposits and the landlord's and
tenant's obligations with respect to them. The text of the statute follows below.

1. The Text of the Statute

92.103 and related sections cover the landlord’s duty to return security deposits.
It is reprinted in its entirety below, and then I will provide a summary of what it all
means for you. It’s hard to read statutes, so I’ll help you out.

Sec. 92.103. OBLIGATION TO REFUND.

(a) Except as provided by Section 92.107, the landlord shall refund a
security deposit to the tenant on or before the 30th day after the date the
tenant surrenders the premises.

(b) A requirement that a tenant give advance notice of surrender as a
condition for refunding the security deposit is effective only if the
requirement is underlined or is printed in conspicuous bold print in the



lease.

(c) The tenant's claim to the security deposit takes priority over the claim
of any creditor of the landlord, including a trustee in bankruptcy.

Sec. 92.1031. CONDITIONS FOR RETENTION OF SECURITY
DEPOSIT OR RENT PREPAYMENT.

(a) Except as provided in Subsection (b), a landlord who receives a
security deposit or rent prepayment for a dwelling from a tenant who fails
to occupy the dwelling according to a lease between the landlord and the
tenant may not retain the security deposit or rent prepayment if:

(1) the tenant secures a replacement tenant satisfactory to the landlord and
the replacement tenant occupies the dwelling on or before the
commencement date of the lease; or

(2) the landlord secures a replacement tenant satisfactory to the landlord
and the replacement tenant occupies the dwelling on or before the
commencement date of the lease.

(b) If the landlord secures the replacement tenant, the landlord may
retain and deduct from the security deposit or rent prepayment
either:

(1) a sum agreed to in the lease as a lease cancellation fee; or

(2) actual expenses incurred by the landlord in securing the
replacement, including a reasonable amount for the time of the
landlord in securing the replacement tenant.

Sec. 92.104. RETENTION OF SECURITY DEPOSIT;
ACCOUNTING.

(a) Before returning a security deposit, the landlord may deduct from the
deposit damages and charges for which the tenant is legally liable under
the lease or as a result of breaching the lease.

(b) The landlord may not retain any portion of a security deposit to cover
normal wear and tear.

(c) If the landlord retains all or part of a security deposit under this
section, the landlord shall give to the tenant the balance of the security
deposit, if any, together with a written description and itemized list of all
deductions. The landlord is not required to give the tenant a description
and itemized list of deductions if:



(1) the tenant owes rent when he surrenders possession of the premises;
and

(2) there is no controversy concerning the amount of rent owed.
Sec. 92.1041. PRESUMPTION OF REFUND OR ACCOUNTING.

A landlord is presumed to have refunded a security deposit or made an
accounting of security deposit deductions if, on or before the date required
under this subchapter, the refund or accounting is placed in the United
States mail and postmarked on or before the required date.

Sec. 92.105. CESSATION OF OWNER'S INTEREST.

(a) If the owner's interest in the premises is terminated by sale,
assignment, death, appointment of a receiver, bankruptcy, or otherwise,
the new owner is liable for the return of security deposits according to this
subchapter from the date title to the premises is acquired, regardless of
whether notice is given to the tenant under Subsection (b) of this section.

(b) The person who no longer owns an interest in the rental premises
remains liable for a security deposit received while the person was the
owner until the new owner delivers to the tenant a signed statement
acknowledging that the new owner has received and is responsible for the
tenant's security deposit and specifying the exact dollar amount of the
deposit.

(c) Subsection (a) does not apply to a real estate mortgage lienholder who
acquires title by foreclosure.

Sec. 92.106. RECORDS. The landlord shall keep accurate records of all
security deposits.

Sec. 92.107. TENANT'S FORWARDING ADDRESS.

(a) The landlord is not obligated to return a tenant's security deposit or
give the tenant a written description of damages and charges until the
tenant gives the landlord a written statement of the tenant's forwarding
address for the purpose of refunding the security deposit.

(b) The tenant does not forfeit the right to a refund of the security deposit
or the right to receive a description of damages and charges merely for
failing to give a forwarding address to the landlord.

Sec. 92.108. LIABILITY FOR WITHHOLDING LAST MONTH'S
RENT.



(a) The tenant may not withhold payment of any portion of the last
month's rent on grounds that the security deposit is security for unpaid
rent.

(b) A tenant who violates this section is presumed to have acted in bad
faith. A tenant who in bad faith violates this section is liable to the
landlord for an amount equal to three times the rent wrongfully withheld
and the landlord's reasonable attorney's fees in a suit to recover the rent.

Sec. 92.109. LIABILITY OF LANDLORD.

(a) A landlord who in bad faith retains a security deposit in violation of
this subchapter is liable for an amount equal to the sum of $100, three
times the portion of the deposit wrongfully withheld, and the tenant's
reasonable attorney's fees in a suit to recover the deposit.

(b) A landlord who in bad faith does not provide a written description and
itemized list of damages and charges in violation of this subchapter:

(1) forfeits the right to withhold any portion of the security deposit or to
bring suit against the tenant for damages to the premises; and

(2) is liable for the tenant's reasonable attorney's fees in a suit to recover
the deposit.

(c) In an action brought by a tenant under this subchapter, the landlord has
the burden of proving that the retention of any portion of the security
deposit was reasonable.

(d) A landlord who fails either to return a security deposit or to provide a
written description and itemization of deductions on or before the 30th day
after the date the tenant surrenders possession is presumed to have acted in
bad faith.

2. The Meaning of the Text of the Statute
a. Landlord's obligation to refund the security deposit

The Texas security deposit statute requires landlords to refund the security deposit
to the tenant on or before the 30th day after the tenant has surrendered/completely moved
out of the rental unit. To be completely moved out, the tenant must give up his/her claim
to possession of the premises. Moving out, turning off the utilities or taking them out of
the tenant's name, and returning the key to the landlord are usually sufficient to surrender
the premises. The Act indicates that any provision in the lease requiring the tenant to
give advance notice that the tenant is moving out is only effective if it is underlined in the
lease or if it is printed in conspicuous bold print. The provision in the lease requiring



