
1

A Tenant’s Guide To Recovery of Security Deposits Colorado
©2006 by Eric E. Willison and Andrew J. Ruzicho, II

all rights reserved

Chapter 1

I. Introduction to the Law

A. Two Sources of Law:  Common Law and Statutes

There are two sources of law in any state, common law and statutory law.  We all
know what statutory law is.  That is when the legislature gets together and enacts a statute
for all residents of the state to obey.  But before there is a statute covering a certain area
though, there is the common law.  Common law refers to court decisions covering that
situation.  In the absence of statutory guidance, courts tend to follow what other courts
have already decided.  They do this for reasons of consistency.

Before there was any specific statute in Colorado covering the subject of landlord
tenant law, there were cases which determined the rights of landlords and tenants.  The
earliest cases were in keeping with the holdings of most other states not having landlord
tenant laws.  Those holdings determined that the tenant had almost no rights, and the
landlord called almost all of the shots.  The landlord could impose any conditions he
wanted to upon the tenant by way of the lease agreement.  If the tenant signed the lease
agreement, then that was that and the tenant had to live with it.

For instance, if the lease contained no duty on the part of the landlord to repair the
rented premises, and the furnace went out in January, then the tenant would be liable for
repairing or replacing the furnace.  There is an old case (not from Colorado, but it will
serve to illustrate the example) where the judge wrote that there “is nothing at common
law to prevent a landlord from renting a tumble-down house.”  The way the courts used
to look at it, nobody was holding a gun to the tenant’s head and forcing him to sign the
lease agreement.  If the parties intended that the landlord fix things, then they could have
written that into the agreement.

Under the common law, if you placed a security deposit with the landlord, and the
landlord did not return it, then you would have to sue for breach of contract.  This would
involve hiring a lawyer, going to court, winning, and then collecting upon the judgment
you recovered.  If your security deposit was for only $750.00, you would very likely
spend more in attorney’s fees and lost time than you were likely to recover.  Landlords
knew all about this, and tended to keep security deposits, knowing that few people would
sue out of principle.

B. Implied Warranties

But as the law evolved, courts began to realize that many tenants were
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unsophisticated people.  Some folks have trouble just reading, much less reading a
contract with its $64.00 words like “promissory,” “covenant,” and “estoppel.”  Many
courts also saw it as unfair that a tenant would have to pay to buy a new furnace for a
landlord since the law of fixtures dictates that the tenant could not take the furnace with
him when he left.

When a court looks at a contract, it construes the contract in accordance with the
plain meaning of the terms, in order to get to what the parties to that contract actually
meant to agree upon.  Courts have a lot of discretionary power when doing this, and
courts in Colorado started to use that discretionary power to imply certain terms into
certain contracts, such as residential rental contracts.  I use the word “imply” but I should
actually say “pretend.”

What the courts will do is pretend that there is a clause in the residential rental
agreement whereby the landlord promises that he will put and keep the rented premises in
a fit and habitable condition for the tenant.  This is called an “implied warranty of
habitability.”  This gave the tenants the right to claim that the landlord had breached an
implied warranty of habitability if he refused to effectively fix a problem around the
rented premises.

C. Enactment of the Landlord Tenant Statute

In 1971, the Colorado Legislature enacted the Colorado Landlord Tenant Act.
The first few sections of any often act contain statements of legislative purpose and
definitions, and the statute here is no exception.  A security deposit is defined by Section
38-12-102(2) as “any advance or deposit of money, regardless of its denomination, the
primary function of which is to secure the performance of a rental agreement for
residential premises or any part thereof.”

The purpose of the Act is to ensure the timely and equitable disposition of
security deposits. See Section  38-12-101, C.R.S. (2004).  The Act was passed to control
the practices of landlords who withhold, without justification, their tenants' damage
deposits. Houle v. Adams State College, 190 Colo. 406 at 407, 547 P.2d 926 at 927
(1976). It is designed to assist tenants in vindicating their legal rights and to equalize the
disparity in power which exists between landlord and tenant. Martin v. Allen, 193 Colo.
395, 396, 566 P.2d 1075, 1076 (1977).

1. The Text of the Statute

38-12-103 covers the landlord’s duty to return security deposits.  It is reprinted in
its entirety below, and then I will provide a summary of what it all means for you.  It’s
hard to read statutes, so I’ll help you out.

38-12-103. Return of security deposit.
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(1) A landlord shall, within one month after the termination of a lease or
surrender and acceptance of the premises, whichever occurs last, return to
the tenant the full security deposit deposited with the landlord by the
tenant, unless the lease agreement specifies a longer period of time, but
not to exceed sixty days. No security deposit shall be retained to cover
normal wear and tear. In the event that actual cause exists for retaining any
portion of the security deposit, the landlord shall provide the tenant with a
written statement listing the exact reasons for the retention of any portion
of the security deposit. When the statement is delivered, it shall be
accompanied by payment of the difference between any sum deposited
and the amount retained. The landlord is deemed to have complied with
this section by mailing said statement and any payment required to the last
known address of the tenant. Nothing in this section shall preclude the
landlord from retaining the security deposit for nonpayment of rent,
abandonment of the premises, or nonpayment of utility charges, repair
work, or cleaning contracted for by the tenant.

(2) The failure of a landlord to provide a written statement within the
required time specified in subsection (1) of this section shall work a
forfeiture of all his rights to withhold any portion of the security deposit
under this section.

(3)

(a) The willful retention of a security deposit in violation of
this section shall render a landlord liable for treble the
amount of that portion of the security deposit wrongfully
withheld from the tenant, together with reasonable
attorneys' fees and court costs; except that the tenant has
the obligation to give notice to the landlord of his intention
to file legal proceedings a minimum of seven days prior to
filing said action.

(b) In any court action brought by a tenant under this
section, the landlord shall bear the burden of proving that
his withholding of the security deposit or any portion of it
was not wrongful.

(4) Upon cessation of his interest in the dwelling unit, whether by sale,
assignment, death, appointment of a receiver, or otherwise, the person in
possession of the security deposit, including but not limited to the
landlord, his agent, or his executor, shall, within a reasonable time:

(a) Transfer the funds, or any remainder after lawful
deductions under subsection (1) of this section, to the
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landlord's successor in interest and notify the tenant by mail
of such transfer and of the transferee's name and address; or

(b) Return the funds, or any remainder after lawful
deductions under subsection (1) of this section, to the
tenant.

(5) Upon compliance with subsection (4) of this section, the person in
possession of the security deposit shall be relieved of further liability.

(6) Upon receipt of transferred funds under subsection (4) (a) of this
section, the transferee, in relation to such funds, shall be deemed to have
all of the rights and obligations of a landlord holding the funds as a
security deposit.

(7) Any provision, whether oral or written, in or pertaining to a rental
agreement whereby any provision of this section for the benefit of a tenant
or members of his household is waived shall be deemed to be against
public policy and shall be void.

38-12-104. Return of security deposit - hazardous condition - gas
appliance.

(1) Anytime service personnel from any organization providing gas
service to a residential building become aware of any hazardous condition
of a gas appliance, piping, or other gas equipment, such personnel shall
inform the customer of record at the affected address in writing of the
hazardous condition and take any further action provided for by the
policies of such personnel's employer. Such written notification shall state
the potential nature of the hazard as a fire hazard or a hazard to life,
health, property, or public welfare and shall explain the possible cause of
the hazard.

(2) If the resident of the residential building is a tenant, such tenant shall
immediately inform the landlord of the property or the landlord's agent in
writing of the existence of the hazard.

(3) The landlord shall then have seventy-two hours excluding a Saturday,
Sunday, or a legal holiday after the actual receipt of the written notice of
the hazardous condition to have the hazardous condition repaired by a
professional. "Professional" for the purposes of this section means a
person authorized by the state of Colorado or by a county or municipal
government through license or certificate where such government
authorization is required. Where no person with such government
authorization is available, and where there are no local requirements for
government authorization, a person who is otherwise qualified and who
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possesses insurance with a minimum of one hundred thousand dollars
public liability and property damage coverage shall be deemed a
professional for purposes of this section. Proof of such repairs shall be
forwarded to the landlord or the landlord's agent. Such proof may also be
used as an affirmative defense in any action to recover the security
deposit, as provided for in this section.

(4) If the landlord does not have the repairs made within seventy-two
hours excluding a Saturday, Sunday, or a legal holiday, and the condition
of the building remains hazardous, the tenant may opt to vacate the
premises. After the tenant vacates the premises, the lease or other rental
agreement between the landlord and tenant becomes null and void, all
rights and future obligations between the landlord and tenant pursuant to
the lease or other rental agreement terminate, and the tenant may demand
the immediate return of all or any portion of the security deposit held by
the landlord to which the tenant is entitled. The landlord shall have
seventy-two hours following the tenant's vacation of the premises to
deliver to the tenant all of, or the appropriate portion of, the security
deposit plus any rent rebate owed to the tenant for rent paid by the tenant
for the period of time after the tenant has vacated. If the seventy-second
hour falls on a Saturday, Sunday, or legal holiday, the security deposit
must be delivered by noon on the next day that is not a Saturday, Sunday,
or legal holiday. The tenant shall provide the landlord with a correct
forwarding address. No security deposit shall be retained to cover normal
wear and tear. In the event that actual cause exists for retaining any
portion of the security deposit, the landlord shall provide the tenant with a
written statement listing the exact reasons for the retention of any portion
of the security deposit. When the statement is delivered, it shall be
accompanied by payment of the difference between any sum deposited
and the amount retained. The landlord is deemed to have complied with
this section by mailing said statement and any payments required by this
section to the forwarding address of the tenant. Nothing in this section
shall preclude the landlord from withholding the security deposit for
nonpayment of rent or for nonpayment of utility charges, repair work, or
cleaning contracted for by the tenant. If the tenant does not receive the
entire security deposit or a portion of the security deposit together with a
written statement listing the exact reasons for the retention of any portion
of the security deposit within the time period provided for in this section,
the retention of the security deposit shall be deemed willful and wrongful
and, notwithstanding the provisions of section 38-12-103 (3), shall entitle
the tenant to twice the amount of the security deposit and to reasonable
attorney fees.

2. The Meaning of the Text of the Statute

a. 30 to 60 Days to Return the Deposit


