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Chapter 1
1. Introduction to the Law
A. Two Sources of Law: Common Law and Statutes

There are two sources of law in any state, common law and statutory law. We all
know what statutory law is. That is when the legislature gets together and enacts a statute
for all residents of the state to obey. But before there is a statute covering a certain area
though, there is the common law. Common law refers to court decisions covering that
situation. In the absence of statutory guidance, courts tend to follow what other courts
have already decided. They do this for reasons of consistency.

Before there was any specific statute in Minnesota covering the subject of
landlord tenant law, there were cases which determined the rights of landlords and
tenants. The earliest cases were in keeping with the holdings of most other states not
having landlord tenant laws. Those holdings determined that the tenant had almost no
rights, and the landlord called almost all of the shots. The landlord could impose any
conditions he wanted to upon the tenant by way of the lease agreement. If the tenant
signed the lease agreement, then that was that and the tenant had to live with it.

For instance, if the lease contained no duty on the part of the landlord to repair the
rented premises, and the furnace went out in January, then the tenant would be liable for
repairing or replacing the furnace. There is an old case (not from Minnesota, but it will
serve to illustrate the example) where the judge wrote that there “is nothing at common
law to prevent a landlord from renting a tumble-down house.” The way the courts used
to look at it, nobody was holding a gun to the tenant’s head and forcing him to sign the
lease agreement. If the parties intended that the landlord fix things, then they could have
written that into the agreement.

Under the common law, if you placed a security deposit with the landlord, and the
landlord did not return it, then you would have to sue for breach of contract. This would
involve hiring a lawyer, going to court, winning, and then collecting upon the judgment
you recovered. If your security deposit was for only $750.00, you would very likely
spend more in attorney’s fees and lost time than you were likely to recover. Landlords
knew all about this, and tended to keep security deposits, knowing that few people would
sue out of principle.

B. Implied Warranties

But as the law evolved, courts began to realize that many tenants were



unsophisticated people. Some folks have trouble just reading, much less reading a
contract with its $64.00 words like “promissory,” “covenant,” and “estoppel.” Many
courts also saw it as unfair that a tenant would have to pay to buy a new furnace for a
landlord since the law of fixtures dictates that the tenant could not take the furnace with
him when he left.

When a court looks at a contract, it construes the contract in accordance with the
plain meaning of the terms, in order to get to what the parties to that contract actually
meant to agree upon. Courts have a lot of discretionary power when doing this, and
courts in Minnesota started to use that discretionary power to imply certain terms into
certain contracts, such as residential rental contracts. I use the word “imply” but I should
actually say “pretend.”

What the courts will do is pretend that there is a clause in the residential rental
agreement whereby the landlord promises that he will put and keep the rented premises in
a fit and habitable condition for the tenant. This is called an “implied warranty of
habitability.” This gave the tenants the right to claim that the landlord had breached an
implied warranty of habitability if he refused to effectively fix a problem around the
rented premises.

C. Enactment of the Landlord Tenant Statute

In 1973, the Minnesota Legislature enacted the Security Deposit Return Act to be
effective January 1, 1974. The Security Deposit Return Act applies only to landlords of
residential property containing 5 or more units. The Security Deposit Interest Act applies
only to landlords of residential property containing 25 or more units. Neither Act covers
the smaller landlords who probably make up most of the landlords in the state. The City
of Chicago has filled the gap with a tenant friendly ordinance, the City of Chicago
Residential Landlord and Tenant Ordinance. The Ordinance has specific provisions
concerning the return of security deposits for the residents of Chicago. I've also included
the text of that statute below.

The Security Deposit Return Act is fairly detailed concerning security deposits
and the landlord's and tenant's obligations with respect to them. The text of the statute
follows below.

1. The Text of the Statute

504B.178 Interest on security deposits; withholding security deposits;
damages; limit on withholding last month's rent.

Subdivision 1. Applicability. Any deposit of money, the function of which is to secure
the performance of a residential rental agreement or any part of such an agreement, other
than a deposit which is exclusively an advance payment of rent, shall be governed by the
provisions of this section.

Subd. 2. Interest. Any deposit of money shall not be considered received in a fiduciary



capacity within the meaning of section 82.17, subdivision 24, but shall be held by the
landlord for the tenant who is party to the agreement and shall bear simple
noncompounded interest at the rate of three percent per annum until August 1, 2003, and
one percent per annum thereafter, computed from the first day of the next month
following the full payment of the deposit to the last day of the month in which the
landlord, in good faith, complies with the requirements of subdivision 3 or to the date
upon which judgment is entered in any civil action involving the landlord's liability for
the deposit, whichever date is earlier. Any interest amount less than $1 shall be excluded
from the provisions of this section.

Subd. 3. Return of security deposit. (a) Every landlord shall:
(1) within three weeks after termination of the tenancy; or

(2) within five days of the date when the tenant leaves the building or dwelling due to the
legal condemnation of the building or dwelling in which the tenant lives for reasons not
due to willful, malicious, or irresponsible conduct of the tenant, and after receipt of the
tenant's mailing address or delivery instructions, return the deposit to the tenant, with
interest thereon as provided in subdivision 2, or furnish to the tenant a written statement
showing the specific reason for the withholding of the deposit or any portion thereof.

(b) It shall be sufficient compliance with the time requirement of this subdivision if the
deposit or written statement required by this subdivision is placed in the United States
mail as first class mail, postage prepaid, in an envelope with a proper return address,
correctly addressed according to the mailing address or delivery instructions furnished by
the tenant, within the time required by this subdivision. The landlord may withhold from
the deposit only amounts reasonably necessary:

(1) to remedy tenant defaults in the payment of rent or of other funds due to the landlord
pursuant to an agreement; or

(2) to restore the premises to their condition at the commencement of the tenancy,
ordinary wear and tear excepted.

(c) In any action concerning the deposit, the burden of proving, by a fair preponderance
of the evidence, the reason for withholding all or any portion of the deposit shall be on
the landlord.

Subd. 4. Damages. Any landlord who fails to:

(1) provide a written statement within three weeks of termination of the tenancy;

(2) provide a written statement within five days of the date when the tenant leaves the
building or dwelling due to the legal condemnation of the building or dwelling in which

the tenant lives for reasons not due to willful, malicious, or irresponsible conduct of the
tenant; or



(3) transfer or return a deposit as required by subdivision 5, after receipt of the tenant's
mailing address or delivery instructions, as required in subdivision 3, is liable to the
tenant for damages in an amount equal to the portion of the deposit withheld by the
landlord and interest thereon as provided in subdivision 2, as a penalty, in addition to the
portion of the deposit wrongfully withheld by the landlord and interest thereon.

Subd. 5. Return of deposit. Upon termination of the landlord's interest in the premises,
whether by sale, assignment, death, appointment of receiver or otherwise, the landlord or
the landlord's agent shall, within 60 days of termination of the interest or when the
successor in interest is required to return or otherwise account for the deposit to the
tenant, whichever occurs first, do one of the following acts, either of which shall relieve
the landlord or agent of further liability with respect to such deposit:

(1) transfer the deposit, or any remainder after any lawful deductions made under
subdivision 3, with interest thereon as provided in subdivision 2, to the landlord's
successor in interest and thereafter notify the tenant of the transfer and of the transferee's
name and address; or

(2) return the deposit, or any remainder after any lawful deductions made under
subdivision 3, with interest thereon as provided in subdivision 2, to the tenant.

Subd. 6. Successor in interest. Upon termination of the landlord's interest in the
premises, whether by sale, assignment, death, appointment of receiver or otherwise, the
landlord's successor in interest shall have all of the rights and obligations of the landlord
with respect to the deposit, except that if tenant does not object to the stated amount
within 20 days after written notice to tenant of the amount of deposit being transferred or
assumed, the obligation of the landlord's successor to return the deposit shall be limited to
the amount contained in the notice. The notice shall contain a stamped envelope
addressed to landlord's successor and may be given by mail or by personal service.

Subd. 7. Bad faith retention. The bad faith retention by a landlord of a deposit, the
interest thereon, or any portion thereof, in violation of this section shall subject the
landlord to punitive damages not to exceed $200 for each deposit in addition to the
damages provided in subdivision 4. If the landlord has failed to comply with the
provisions of subdivision 3 or 5, retention of a deposit shall be presumed to be in bad
faith unless the landlord returns the deposit within two weeks after the commencement of
any action for the recovery of the deposit.

Subd. 8. Withholding rent. No tenant may withhold payment of all or any portion of
rent for the last payment period of a residential rental agreement, except an oral or written
month to month residential rental agreement concerning which neither the tenant nor
landlord has served a notice to quit, on the grounds that the deposit should serve as
payment for the rent. Withholding all or any portion of rent for the last payment period of
the residential rental agreement creates a rebuttable presumption that the tenant withheld
the last payment on the grounds that the deposit should serve as payment for the rent.
Any tenant who remains in violation of this subdivision after written demand and notice
of this subdivision shall be liable to the landlord for the following:



(1) a penalty in an amount equal to the portion of the deposit which the landlord is
entitled to withhold under subdivision 3 other than to remedy the tenant's default in the
payment of rent; and

(2) interest on the whole deposit as provided in subdivision 2, in addition to the amount
of rent withheld by the tenant in violation of this subdivision.

Subd. 9. Action to recover deposit. An action, including an action in conciliation court,
for the recovery of a deposit on rental property may be brought in the county where the
rental property is located, or at the option of the tenant, in the county of the landlord's
residence.

Subd. 10. Waiver. Any attempted waiver of this section by a landlord and tenant, by
contract or otherwise, shall be void and unenforceable.

Subd. 11. Tenancies after July 1, 1973. The provisions of this section shall apply only to
tenancies commencing or renewed on or after July 1, 1973. For the purposes of this
section, estates at will shall be deemed to be renewed at the commencement of each
rental period.

2. Plain Meaning of the Minnesota Security Deposit Return Act

a. Does my landlord have to pay me interest on my
security deposit?

Yes, currently as of August 1, 2006, the interest rate on security deposits is 6%.
Interest is earned on the security deposit starting from the first day of the month
following the month in which you paid it in full to the landlord. Interest continues to
accumulate until the last day of the month in which the landlord complies with his duties
to return the deposit and/or send an itemized list of deductions.

b. When must my landlord return my deposit and/or
provide me with an itemized list of deductions against
my deposit?

The landlord must, within three weeks of the end of your tenancy or within five
days of the date you leave the rental unit due to condemnation of the building or your
particular rental unit (for reasons not due to your willful, malicious, or irresponsible
conduct) and after receipt of your forwarding address, return your deposit with interest or
give you a written statement with specific reasons for withholding any part of your
deposit.

c. What can the landlord keep my security deposit for?

1 - unpaid rent or other unpaid charges agreed to in the lease;



